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Outline

e |mportant context on comparative law

e Background and development of the rise of victims in Taiwan'’s criminal
proceedings

e What's it like in practice

Should Taiwan introduce VIS to reform the current status?

» Support & opposition of VIS

e Dilemma between individuality and fairness of sentencing, e.g., USA
Gymnastics team doctor sexual assault case

e Questions about criminal procedure as a therapeutic field for victims, e.g.,
Stanford University swimmer sexual assault case

— e Taiwan’s reform context

e Heavy caseload of court

e No separation between conviction and sentencing procedures in criminal
proceedings (including trials participated by citizen judges)

e German-style victim litigation participation procedure “overtook the system”




Rise of victims in Taiwan's criminal proceedings

1997: Code of Criminal Procedure § 271 Il (the victim’s right to be notified of the date of trial and the right to to
state his or her opinion); § 451-1 (the right to be consulted during the investigation)

2003: Code of Criminal Procedure § 271-1 (the complainant’s right to appoint an agent to make statements
during trial);

2004: Code of Criminal Procedure § 455-2 (the right to be consulted during the bargaining process);

2019: Part VII-Ill of Code of Criminal Procedure (the victim’s right to participate in proceedings) -- §455-41, 42
(right to retain a lawyer, right to inspect case files); §455-43 (right to be notified of the date of preliminary
proceeding, opportunity to express opinions), §455-44 (right to be notified of the trial date); § 455-46 (opportunity
to express opinions on evidence), § 455-47 (opportunity to express opinions on the range of sentencing);

2019: Code of Criminal Procedure § 163 IV (the complainant’s right to express opinions to the prosecutor
regarding the investigation and the right to request investigation of evidence); § 289 Il (the complainant’s,
victim’s or their family’s opportunity to express opinions regarding the scope of sentencing);

2023: Crime Victim Rights Protection Act §27 | (the right to express opinions on parole review).
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Survey Results

The reform in 2019 has limited impact on the practice (the content of victims’' statements, the
proactiveness of courts and prosecutors).

The victim has limited understanding of sentencing, and the Judicial Yuan did not provide a sample
statement. Before and after the reform, the victims' opinions were mostly "requesting the court to decide
according to law", "requesting the court to impose a heavier sentence" or "having no opinion". The
victims will only ask the court to give a lighter sentence unless the two parties have reached a
settlement. Victims of sexual assault cases have more ideas regarding sentencing. The statements tend

to be richer if an agent is appointed.

Some judges have observed that whether a victim states their sentencing opinions and the content of
their statement have a lot to do with how the judge ask questions (whether the judge is willing to spend
time and ask in detail). However, in reality, judges have a heavy caseload and it is difficult to expect
them to spend more time on sentencing. The fact-finding process also reduces the time for sentencing
iInvestigations. How much influence the victim's opinions have depends on the judge's understanding
and emphasis on sentencing.

Some judges recognized how the reform of gives victims a voice in the sentencing process; however,
some judges also expressed doubts about how to deal with the authenticity of the victim's statement
when the truth is unclear, and what to do if the victim refuse to appear at court or for vulnerable victims
to express opinions.



Should Talwan
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to reform the
current status?




Support for VIS

Enable judicial authorities to understand the actual impact of crime so that they can make
appropriate decisions and facilitate victims to cooperate with judicial authorities;

(Instrumental)

Victims are able to sort out their emotions and express the impact on their behavior and
thoughts; (Subjectivity)

The victim can address directly to the defendant the harm caused by the crime, which will allow
the defendant to understand his behavior and be beneficial for his rehabilitation.

(Communal)

Give the victim an opportunity to make statements in court and allow the victim to voice themself
in the process symbolizes the recognition of the victim’s pain by the judicial system and society;
(Therapeutic, Public educational)

The judge's empathy and paositive response comforts the victim and bring therapeutic effects to
the victim; (Therapeutic)



Opposition against VIS

Testimony without cross-examination affects the right of the defendant; but if cross-
examination is carried out, it may cause harm to the victim; (Procedural fairness?
Therapeutic?)

Victims have unrealistic expectations about sentencing. If the judge does not impose a
sentence in accordance with their expectations, they will be disappointed with the judicial
process; (Therapeutic?)

The judge or defendant reacts indifferently, which instead causes harm to the victim;
The judge is too sympathetic to the victim, which affects procedural fairness;

Victims who are eloquent, belong to dominant groups, and fit stereotypes are valued and
given preferential treatment, resulting in unfair sentencing and strengthening prejudice;
Victims who are unwilling to provide VIS will be considered to have less serious harm;
Crime occurs not only because of the defendant's evil deeds, but also because the system
allows it. VIS cannot target the accomplice system. (Social educational?)
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Judge Michael Aaron Persky was recalled by
voters on June 5, 2018, the first judge to be
recalled in California in more than 80 years.
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Is there no better alternative to VIS?

Therapeutic function of VIS --- Restorative Justice

Public educational function of VIS --- Truth Commission
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Taiwan’s
Reform Context

e Heavy caseload of court

e No separation between conviction and
sentencing procedures in criminal
proceedings

e German-style victim litigation
participation procedure “overtook the
system”




Victim’'s Expression of Opinions During
Trial (US vs. Talwan)

I A S

Subject

Process

Means

Content

Effect

direct victim,

victim’s family,

indirect victims (e.g., police, firefighters).
detention and bail process,

separate sentencing process,

plea bargaining process,

W NP DR

early release from prison, parole process.
Oral or written

1. The short-term and long-term emotional,
psychological, physical, social and financial
impact suffered by victims and their families as a
result of the crime;

2. (Partial) recommendation of form and degree of
punishment (VIO).

Not bound by prosecutors and judges

W NP

=

3.

victim, complainant,
victim’s family,
local governments, Association for Victims Support.

investigation process,

trial procedures (evidence investigation,
unseparated sentencing procedure),

parole process.

Oral or written (not regulated by law).

1.

3.

investigation process: evidence investigation
matters;

trial procedures: evidence investigation, scope of
sentencing;

parole process: (not specified).

Not bound by prosecutors and judges



Procedural significance of the victim’s right to express
opinions from the perspective of comparative law

I A N 7 S

_ _ 1. The right to express opinions
Evidence - Th.e rght FO |nde.per.1dent on the prosecutor’s exercise of
Invest. evidence investigation; authority during trial
proceedings;
2. The right to request (to the
prosecutor) cross-examination

The complainant may

generally express opinions X
to the prosecutor

regarding the investigation

of evidence.

2. The right to independently
guestion the defendant and

witnesses. of witnesses or the defendant.
Expn. of 1. The right to state opinions The right to express Deliver VIS in
Opinion on facts and applicable opinions in preliminary sentencing
laws; procedures, evidence proceedings
2. The right of the victim to investigation procedures
state their feelings and and sentencing
other opinions. procedures.
May make claims different
from or conflicting with those Claims cannot conflict with the ? X
of the prosecutor or other prosecutor's claims.
litigation participants.
Appeal Can appeal independently The right to express opinions Generally request the X
on the prosecutor’s exercise prosecutor to appeal

of authority during trial 18

proceedings.



HoNsS




